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Saye iss of the United States. 


OCTOBER TERM, 1886. 


NO. 216. 


Edward Warren and wife. and others. 
APPELLANT'S 


VS. 
Krank S. Moody and Richard MctClester. 


assignees, in bankruptcy of John S%. 
Kennedy, | APPELLEES. 


\PPEAI FROM THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE MIDDLE 
DISTRICT OF ALABAMA. 


ARGUMENT OF JOHN T. MORGAN, 
Att'y for Appellants. 


WASHINGTON. D 
lr. W. STUBBLEFIELD, Printer. 
Norris Building, 501 F Street 
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Supreme Court of the United States. 


OCTOBER TERM, 1886. 


EDWARD WARREN and wife, «and others, Appellants. 


KRANK S. Moopy and Ricwarp McCuester, Assi¢ 
Bankruptey of Joun S. Kennepy, Appell. 


A pj at from the Circuit Court of thi Unit: al Ni, a ‘ TO 
Widdl District of Alabama 


Argument of John T. Morgan, attorney for appellants: 


STATEMENT OF THE CASE. 


This ease comes to the Supreme Court of the United 
States on appeal from the decree of the circuit court 
the United States tor the middle district of Alabama 
rendered December 1, 1881. 

That decree was rendered upon the record of the pro- 
ceedings in the District Court for said district (sitting as 
a court of bankruptcy, in equity), upon the appeal of the 
defendants in that suit. The decree of the Circuit Court 
is that it is ordered, adjudged and decreed by the court 
‘‘that the said appellees are entitled to the relief they 


. | See eee aed , | ] 
seek. and that the deeree of the district court appeales 


» suit, 


‘i e\ Ter nce Was taken in the (Hreuit Court, 


| Oe PE Oe eT, : 
Keri edi if) ITS decree, Opti VIS AD) beat, yurisdiction if 
. } 
, ippears from the reeord 
, 1} a | } t \ :. — 
} } Tit \ ry (} Cy?) gay y, 76) 0) Uni % Is/7S »\ 


he assignees in bankrupteyv of 


Kennedy & Co.. and of John S. Kennedy on the 


} ' ] - ; ; ‘ he ae oul =< ’ 
~ 142 fy) rie District { {>} at SIT TWwWIAO 17) banKrapley, 


d of lands made 
ns. Kennedy and his wife. Marv KH. Kkennedy, to 


muohter Vernon °¢ Warren. Hearing diate on 


rad ae ec De declared null ANG void, and that the 

acated by the decree of this court, and that said 
sold DV vour orators and tne proceeds thereof be 
of the estate of John ». 


lv, in bankruptey, and for such other and further, 


.or general reilei as the pleadings and proots 


? 


arrant, OF as TO Vour honor may seem meet. 


bill states “ that the Scld John S. Kennedy, prior 


. 


ljudication of bankruptey as aforesaid, to wit, on 
December, 1866, together with his suid wife. Mary 
nedv. was seized and possessed of the following 


d renal es ATC Che same songht LO fie se «| as the 


10} ) Kennedy. bankrupt. unde the bill 


endement to the blH Which Was presented for 


- } | 4 + . = “— a 
imei the Cireuit Court. atter the cGuse went to 


hard. cOoinplalnants aver 


Kennedy R thie 


. 


ta 


Ky * se y ¥ ag : ‘ . r ; : : 2 
se Warren and wife adopted the answer of Kennedy 


| wife (Reeord, p. 14.) 


| ’ 4 a> + | ’  . os | _. ‘ . a. .. 
not the least conflict between these answers 


| 
4 t 


ind the other proofs ottered in the case. 


“he answers therefore prove that the deed ot Kennedy 
lhis wife to Mrs. Warren, their daughter, was followed 


ymediately by the actual possession of the land by the 
grantee, her husband acting us her agent to rent and 
repair the land, and that she continued to enjoy the 
ame, (until the lands were seized by order of the 
bankrupt court), exclusive of any use, or benefit to said 
Kennedy, or his wife, or any claim of right, or title, on 
ie part of either of the grantors in the deed. 

The deed was delivered to Mrs. Warren on the day it 

. 


rs date, which was the 11th day after her marriage with 


Mr. Warren. and the consideration of ten dollars was in 


ct paid to the grantors. 
if deed, however, expresses a more substantial 
Lisi lon in these words ‘* Th foregoing CONVEYANCE 1S 
diced as an advancement to our said d cughte Aig Aeecom- 


x this is a full covenant of warranty of. title to 
K. Warren. 


 “ .¥ cl ° ; l , | é Fe. 4 ’ rh a 1c? tr ] : ~ 
Kennedy, 1n his answer, which is evidence as to all 
atements contained in it. DY stipulation of the parties, 
+r} laingc t+ hy , a} é ~HATAY « ft his in | .} ta | IwWa HT th " iF " a 
explains the character of bis indebtedness at the date of tne 
leed ; his ability to pav Ins debts, some of which he was 


£ " . ’ fe fre | | \\ ° ‘OI 
revented Trom paying because there were no persons tO 
t 
yi ' + 1, Oy af 7 | | |: rt | | | " } é ; - 3 eer) 1 . 3 ~ a 
wnom they couid tawtaily ve pala; is prosperity, and a 
f] ! ‘ A « . 


te hic | i) ee , 
tatement of his then available assets ; and 


- and his’ failure. 


} a | | } “ | ; 4. | ‘ } 
ine causes that led To lt subsequent tO thal perrod 
; 
| ™" + ] . + a cre +7 ] > 5 
fendants deny all intent to defraud creditors 
Yr) vy MiaknYe (>? acceptance ()j This COnVe\ ahece, and 
s* , te 4 "y % ° e 
ry mnedv sets forth a list of his property and eredits to 


: ee 7 oe 
Vy tne improbability Of his havnig any other than an 


ee 


Seititaetadiinesanmetene-otat R = 2 ae 
2) 
honest burpose In maising’ tne conuvevan Ce () LAY 
j j , 
3 i . 
™ & “= { } 7) 7 Py Litt marrlat 
: 2 - 7 6) ; f s {" 4 " : 
Wn py] (4<anqdad io OT the COrd 1] ned 
i i 
, , , , 
personal property anda Chose O! : \ 
i i 
o } ’ * 
‘ MH . 
nedy, which he owned December 31, 186 
' ’ . 
val + 4 t “is . 4 OT ( 
ire | C at Lttla (LAL It LOUOUS il ' ; j 
i 
4 7 1 } \ ’ 
; ' 4 
the ial i nveved LO Mrs Warr } = 
x I . } ; 7 _ | +1 | i] ' 
Was pOUNd TOr, aS 18S SNOWN 1n the Ol! CO 
¢- | lol f { 
| . 11 TY) (let —S Oj Well Vv C@oparcthel ( ' 
A x 
a member 
ry 
i’) } 9, | ) i 1 |? 5 ? 
i Iie pil ij WHOeTeC StTALCS i}¢ VAIULC i ‘ ‘ 
4 Vi 1A 177 } t |} : ’ ~ ' } ' 
tO rs. Warren either 1n bb, wnen the deed w 
; ‘ te 1 y *11 
? va ] ae \ +} 5 ' % ‘ ' 
U, Ul | i 45. wHnen Liye Dik \\ as ?Q 
ry ’ 
a | ¢ : , + + ¢ 
ihe two witnesses who state the value 


c 
Walker a tarmer and mere hant.who Ss eVide tl} 
‘ ° ie . ce 1 ee : .y ; , 
informed. uxes the value, then. at six dollars pel 


Silliman, a practising physician, 1s uncertain as to its: 


} ry . ‘ 
Value j ie S1\ = 6&6 | would SA\ prom elont ‘ 
, « 7 ] a . 7 | 
per acre here are 1.056 aeres In the ract Wo 
| 
_— . ' fii ry ; epéeype>d , - , wad 
wher pe] Vee] SH .5650.00 and S10.000.00 n ISH 


en worth over S$100.000. and owed 


ed 
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hi j : he , : ’ tov xy] : ee 
nis personal account, to minors for whom e was cual 
ed in —e 1, y } la 4 renra I ae co) tot . } . 
lan With ponds to secure tnelr estates In HIS hands. 


the interest on the debt, $1,000.00, in all amounti: 


Vids | j } 
, " . } , 
iIrcumstanees and possessed aniple me ns tO Pav all ( 
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is the proeeeds of 
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j . ] . 1 Pn ; : - hs ro Int9 
babkKrapt, under the orders aba directions of tnis 


CoOraTnS r¢) rhe resStee 


j 7 ‘ 
. I } j s } e ‘ } 
+ -_— > 4 ’ . , ae i i ie | t £17 LV . ; 
as ll is in the record av, tS Ol OISIS SUYHposeg 
' : ; ; : , 
Merieal MISPPISION, and Was intended tO mean the 
i 


sof the bankrupt. In no sense is 11 a decree in 


preterr -d. CT SPCC EL! ‘PeCTTTO 


this Record the Appellants Assign the 
Following Errors: 


r() GIsniyss ()} 


creditors whose debts are subsequent, in date, to said 
“id. Nor does said decree of the district or creuit 
irt ascertain the names of, or the sums due to, the cred- 
rs of the bankrupt before the date of said deed, so that 
irren and his wife could relieve their property by pay- 
said debts. 

Nor does said decree of either of said courts provide any 

within which the defendants, or any of them, should 


be allowed to releive their land, or to remove the debts, 


as to which the bill alleges that the deed is void. 


The original proceeding in this case, while it 1s nomi- 


ily oa suit in equity to annul a CON Ve Vance is. in fact, 


suit at law to recover the land from Warren and wife, 


trial of which requires a jury 


10. The Cirenit Court erred in rendering a decree in 


ror of the assignees, in bankrap ey, of John S. Ken- 


ledy on a cause of uetion that accrued in favor of said 


nees more than two years befcre the suit was brought. 


ARGUMENT. 


1. [t was error in the Cireuit Court to allow an amend- 


mt of the bill, upon which the case had been tried in 


Wistriet Court. 


in an equity canse,.in bankruptey, is to be 


ed on the reeord of the Distriet Court. as in any other 


ity ease, The appeal! does not give the Cireuit Court 
risdictlon to exerelse 1ts revisor\ powers under the 
krupt law, nor the power to try the cause de novo. 


Smith Vs, Musson. 14, W all, 419 


As the appr liate court must neal and determine the- 


the record as it existed in the District Court, it 
allow the case to be opened in the appellate court, 


“a Wr 
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rhe lel es 


on 

f 
e* 
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zed anu 
ver 


7 
' 


(C20) 


10 


yf the judge of the district court, under the Bankrupt 
Act, which are exercised on petition or motion, and do not 
comprise any part of the equitable jurisdiction of the 


4 


Section 14, of the Bankrupt Act, in the language of 
its first clause, viz: ‘and thereupon by operation of law 
the title to all such property and estate, both real and 
personal, shall vest in the said assignee,” and in the lan- 
Fuase of the third proviso, viz: “And allthe property con 
veyed, by the bankrupt in fraud of his creditors * * 
shall in virture of the adjudication of bankruptey 
and the appointment of his assignee, be at once vested in 
such assignee,” makes a resort to equity to set aside a 
fraudulent conveyance by the bankrupt, utterly useless. 
So useless a proceeding cannot lawfully take from the de- 


fendant the right to have a jury trial on the title to his 


4. On the evidence in this case, and also under the 
pleadings, the court could not properly annul the convey- 
ance from Kennedy and wife to Mrs. Warren. Whether, 
or uot, it conveyed to her a title freed from liability to 
satisfy the debts that John 8S. Kennedy owed when the 
deed Was executed. it conveyed such a title as to all sub- 
sequent creditors and as to Kennedy and wife It was 

legal title as to everybody, and a perfect title in equity 
as to everybody, except existing creditors. When their 
debts were paid, either by her. or her father, her title 
would become perfect in equity and law against every- 
body. Such a deed, which the bill admits is valid as_ to 
Kennedey and wife and all his creditors who became 
such after the deed was nade, cannot be set aside and 

lled as a conveyance or muniment of title, and a 


nat purpose Coutalus no equity 


— - 
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5. The conveyance sought to be set 


in this case, is not ot the class intended to 


} 


: , 99 4 | 
operation of jaw in the 


property conveyed in such 


a deed. 


judication in bankruptcy,” become ‘ 


the assignees of a bankrupt. 


A deed, valid as to the bankrupt and all 


except those 


in the way of 


by operation ot law, 
of the assignee to recover 


It Is ft) 


}? 
aer: but propervy oO] 


eSTi 


Gt propert Vy 


of a date older 


this vesting ot 
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an 1ecumbrance created DY the law, Decause the bank upt 
“ ao. } } rT} ) 
owed debts when he made tne deed W nen ltis reileved 
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of the inecumbrance, the perfect title is in Mrs. War- 
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his ereditors. Not such as defraud others w are not 
creditors, nor such as detraud certain ereditors and. he 
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ing honest in fact and intent, are valid as all othe 
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ereditors: nor such as are not atte ed with anv fraud 
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covin, and are good between the parties. 
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As the assignee holds the Same leval retatio!l to evel 
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creaitor Who may prove his debt, and is the representa 
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. rie - al ; 1] —_ 
t1ve alike Ol all of them to collect and distribute tne 
estate of the bankrupt, a fraudulent couveyance by the 
hankernn Thi | tl a Sc (nee ae licrecard + | ' 
DankKrupt, W 1c i¢ aASSIO l~e@ Cah aisrevardad, 18S one &Chat 
IS VOId as to all persons who belong to 1 ne class o1 credi- 


tors ot the bankrupt. 


actual fraud. are void by 


. ° | | : 
ot this class. but some deeds 


persons, and are good as to all 
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The law does not by its own operation make these 


eeds void. so as to vest the property conveyed by them 


The case of Stewart vs. Platt (101 U.S., 731,) gives a 
direct and strong support to the proposition that this 

ed- of Kennedev’s and wife to Mrs. Warren is not of the 

ass of “fraudulent conveyances,” which it is the purpose 
the Bankrupt Act to give the assignee the power to 
iside, or annul, at his election. If he may represent 
4ethe, bankrupt and his creditors in such an. election, he 
nnot represent a person holding the property, honestly, 


adverse interest. nor a creditor holding against the 


—_ 


yperty a right of equitable satisfaction of a debt. 

7. The definition of the mghts which pass to the assignee 
of a bankrupt has been clearly made in the decisions of the 
Supreme Court of the United States. They do. not seem 

include rights as unsubstantial as those set up in the 


f complaint in this case. 


a | Stewart vs. Platt (10] U.S.. 751,) it was held that 
hough the chattel mortgages, Gnvolved in that litiga, 


tion,) by reason of the failure to file them in proper places. 
were void, as against judgment creditors, they were valid 
between the parties. Mr. Justice Harlan, delivering 
pinion of the court, said: ‘The assignee took the pro- 


? 


nperty. subyect to such equities, liens Or iInculbranees As 


would have etfected it had no adjudication in bankruptev 
nade. * * * The latter (the Assi@nee) representing 
reditors, cannot dispute such claims, since, had 


} 


been no adjudication, it vould not have been dis- 


morreaves., he assignee cah assert 1n be- 
rne De neral creditors no claims to the proceeds ot 


} | 


> " | , - e 

saie of That property which the bankrupts themselves 

wuld not have asserted in a contest exclusively bet ween 
them and thei mortgagee.’ 


Havel, tvs Aa rison. 105. UJ. i 1D. 406. 


decrees 1n equity, at the sult of assignee 
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is ‘ ; ; 
actions at law brought DY asslonees in. b:; 
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oving incumbrances, or in some other way, so that it 
yield something to the value of the bankrupt estate. 
In this case, the assignees make no claim that the estate 
ll gain, by their interference, anything above the sum 
eeded to pay off the debts owing by Kennedy on. De- 
ember 31, 1866,and they treat the deed made on that day 
simply void as to such creditors, and not as to any 
ebts are of later date. 
Thus is presented a case in which no right 4n, or con- 
trol over this land, is expressly, or by the most remote 
nplication, given to these assignees by the Bankrupt 
Act. 
Kven the creditors, as to whom the statute of Alabama 
leed fraudulent and void, eould not maintain 


+] 
ares TNe ¢ 


us 


lit to declare the ‘‘deed null and void and that the 
sume be set aside and vacated.” | After their debts are 
satisfied, the deed is entirely valid as to all others, and 
they have no oceasion to have it vacated and annulled so 
as to get all they are entitled to receive out of the land 
conveyed in the deed. They have no right to reinvest 
Kennedey with the title to the land, as against Mrs. War- 
en, Decause they have an equitable or legal lien upon it, 


tO Satisty a debt that Kennedey owes them. 


Kor much stronger reasons, the assignee, In bankruptcy, 


yf Ke nnedey has ake such right. 


The rights of the assignee in bankruptey are all given 
itute. They have not the support of a ‘ good con- 
ion” or of a moral obhgation which arises, ex aequo 
when rights are derived under contract, or bv in- 


ritanee, or from CONVeEValiCes and assigninents between 


Was it the purpose of the statute to place it in the 
wer of assignees to claim debts and property for the 
.krupt which were out-lawed by the lapse of time, 
jer the wise pi ICY ot the law, at the time of the declar- 


yt bankruptc} ¢ 


a) as apenas! 


Ld 


In contemplation of law, the title to this land was com- 
plete in Mrs. Warren, as against Kennedy and wife, and 
against their creditors, who afterwards became such, by 
the foree of the deed, and she did not need the prote LLOn 
of the statute of limitations asto them. If an interest in 
the lands remained in the antecedent creditors, which 
they could enforce, it could only have been done by sults at 
law, or in equity, to collect their debts out of this property. 
To such suits Kennedy could plead the statute of limita- 


i 


tations, but Mrs. Warren, not being a party, or not having 


the right so to plead, could not’; such pleas being per- 


sonal to the debtor. 

She can only rely upon the statute of limitations of ten 
years to protect her title and possession of the land, while 
Kennedy, if he had been sued on these debts, could 
have protected her absolutely by pleading the statute of 
limitations of six years, which would bar all recovery of 
judgments upon them. | 

Does the Bankrupt Act give to these assignees the right 
to walve the effect ot the six years statute of {imitations 


a 


because they represent the estate of Kennedy, and to 


compel Mrs. Warren to resort to her plea of ten vears ad- 
verse possession of the land ? Does the act also give 
them the right to represent the creditors of Kennedy, if 
their debts were barred by the statute, and to compel 
them to attempt to collect their debts, notwithstanding 
they are barred ? 

9 If Mrs. Warren must lose the benefit of her defense. 
unless it is formally pleaded or set up in her answer, that 
she has held the possession of this land un 


. } | > C : ; . "* + |i * " | : 
elaim and color of title for more than ten years befor 


_ a ; ) } tance { ‘ j WF 6) AKL | 
sult was brought (yee code yy Al 1. LSoZ, See. 2,440): STI 
+ . a 7 , 4 | 4 ' ! } - 4 

ms record shows that she did lbsist nNpon | 


N . ‘ } ] . ’ ’ : F & " i* s ' + | 
She aaopted the answers oj] Kennedy and wife to the 
A 


aud the stipulation of counsel (reeord p. 25) makes these 


answers evldence 1n the cause 


es 
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adopting the joint answer of Kennedy and wife, 
Warren and her husband “plead the facts in said ans- 


set forth as a bar to the suit of complainant’s agains 
defendants, and they pray for all the benefit of the 
nses in the said answer relied on and set forth, but 


do not plead the statute of lmitations, unless that de- 


is sufficientla set up in the said answers of Kennedy 


js 


rennedy and wife could not plead this statute ot 


itations, based upon ten years adverse possession of 


land, for their answer stated that more than ten years 


re the suit was brought they had conveyed the land 


delivered the possession to Mrs. Warren. Neither 


d they set up that defeuse in their answers. That 


and defense Was personal to Vi rs. Warren. 


ie facts to support the plea were sufficiently stated in 
inswers of Kennedy and wite Mrs. Warren did 
ad the fuects In suid answer, set forth as a bar to the 


And this was the interposition ot the detense 


ie statute of limitations, 1f the facts set forth in the 


ver of Kennedy and wife were sufficient in law to 


ed attention to this defense in their 
ve “wdopted tue abswel ot their co defendants; 
spialed i} iéLcrts pow which the defense 

Thi lid not walve that defense: but, relying 
Ts stuted ae the answers they had adopted, 
Chal They wou | not * plead the statute of limita: 
wit hefe) Which means the facts on Which 


iS) Is sufhelentiv set up in the said answers of Ken- 


ose facts.are suiliecientiy stated in the answer 


, LA7 = ] ae ‘ ee 4 | 
D\ Warren and wife to SUppol tue plea, the 


nse is sufficentiyv “ set uy the said answers of Ken- 


' l woot rh ee ee ee eee ee ee 
V abd Wilte, WHO bad no rig to plead the Statute of 
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limitations, and they are pleaded in bar of the suit in the 
auswer of Warren and wife, 

This answer is evidently a part of a stipulation of 
counsel (hKecord, p. 14), and was intended to present, by 
agreement rather than in the form of a pleading in the 
cause, the facts and points on which Warren and wite 
relied for defense against the bill. This stipulation is 
very irregular, but resembles a form of consent of cvunsel 
that is very common in praetice in the law courts of Ala- 
bama, by which “ the general issue is pleaded; in short, 
by consent, with leave to give in evidence any matter 
that could be specially pleaded to the action, or replied 
by the plaintiff, as if the same had been specially pleaded 


or replied.” This form of pleading is encouraged by thos« 
courts. | 


It would be a peculiar wrong to Mrs. Warren to cut 


her off from the benefit of this plain and very Just ground 
of defense to this suit, which was never intended to be 
surrendered, because of an awkwardness of expression in 
a stipulation of counsel relating to the plea.of the statute 
of limitations. 

Why should the plea have been mentioned in the agree- 
ment, if there was only an intention to waive or abandon 
it ? 

9. As has been stated above, the orginal bill in 
cause stated that John S Kennedy together with his 
said wife, Mary E. Kennedy, “ was seized and possessed 
of” the land sued for when they conveyed it to \irs W ar- 
ren, and there was no statement in the bill to qualify this 
perfect joint ownership. Until this statement was changed 
there could be no oceasion to plead the statute of limita- 
tion, or any other plea, as to the moiety conveyed by Mrs. 
Kennedey nor, indeed, to the other moiety, as the bill 
claimed all the land and the prayer was to vacate and an- 
nul the deed as to all of it. 


Re: 


A valid decree for the complainants in this cause was a 
legal impossibility, until the bill was ammended, and that 


was not attempted until after the appeal was pending in 
the Circuit Court. Final action was not had on the allow- 
ance of the amendment until December 1, 1881, and oa 
the same day a decree pro confessv Was entered ‘Son suid bill, 
ea by said amendment.”’ against “the said app Hants? 
“as to all matters and things, as alleged in said amended 
bill,” notwithstanding their answers on file in the cause. 
On the same day a final decree was rendered in the Circuit 


{;ourt athrming’ the decree of the District Court. 


This confused admixture of original and appellate powers 
and jurisdiction wag so hastily compounded, that no day in 
court was allowed to Mrs. W arren ice present her detense 
of the statute of limitations ,either by plea or answer; when, 
for the first time, it was necessary that she should make 


any other defense than such as was sufficiently disclosed 


RP 
Bb 


ut courts of equity, acting on the analogy of the 


statute of limitations, reject claims that are barred, as 


y. 


tale demands. They muke no suflicient appeal to the 


conscience of the court and are not allowed to become the 
basis ot a bill claiming equitable relief. a Wa let in the de- 


“ 


fense that the claim is stale. and that the bill cannot. there- 


fore, be supported, it is not necessary that a foundation be 


laid by any averment in the answer of the defendants. If 
the case, as it appears at the hearing, is Hable to the ob- 
jection by reason of the laches of: the complainants, the 
court will, upon that ground, be passive and refuse relief. 
Hivery case is governed bv its own circutustances; some- 
times the analogy of the statute of limitations is applied ; 
sometimes a longer period than that prescribed by the stat- 
ute is required; and in some cases a shorter time is sufhi- 


| 


ecient: and sometimes the rule is applied where there is no 


statutable bar. It is competent for the court to apply the 


| 
| 


inherent principles of its own system of Jurisprudence, and 
tO decide accordingly.” 
, Sullivan vs. Portland, ete., R. R. Co., (94 U. 


The analogy of the statute of limitations of ten years, 
under the laws of Alabama, would certainly do no injus- 
tice to the creditors of Kennedy, who were such before 
he conveved this land to his daughter, as they never made 
any movement to condemn this land to their debts, and 


} 


4 oe ao &n 
(he assignees 1 


do not appear to have shared the zeal of 
bringing it to sale. More than two vears elapsed between 
the declaration of bankruptey and the bringing of this 
suit, and it is barred by the Bankrupt Act, if the right of 


action acerued at the time of the declaration. or relates 


back to it from the date of the appointment of the as- 
: . ’ 


signees. Counting from that date, there remained but 
two days of the two years within which the assignees 
could sue for thus land. They were appointed 28 July, 
1876, and the bill was filed July 25, 1878. It was not 
attempted to be amended SO as TO present the semblance, 
even, of a case for relief until July 6, 1881. Three years 
after the bill was filed; after a final decree was rendered 


in the cause, and it was pending on appeal in the circuit 


court, these assignees first bestir themselves to ma 
hew case on a state of facts that had been of record. for. 
then, more than thirteen years, 

The apt lieation of the equil able doetrine of laches 


the amendment of this bill 1s obvious. 


11. Mrs. Warren’s connection with ‘this transaction. as 
was that ot hel father and mother. was Innocent, batural 
and praiseworthy. The whole plan of her life af 
marriage Was contormed to rhe sincere beliet that 
land, which she accepted as an advancement from honor- 
able and worthy parents out of an ample estate, was free 


trom all ineumbrance. 


. ne ° 
Fié PUT pr Se OF ATS suit, 
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years later mistortune overtook her father. chiefly 


ie burning of extensive eotton mills, and he went into 


Intary bankruptey. Llis ereditors did not resort to the 


f Mrs. Warren tor the debts contracted before the 


. ; 
| was made, and they never asked the ASSI2ENCEeS to do 


After waiting until within two days of the time when 


should have had the bankrupt’s estate ready for dis- 


} 


Iwunion, they bring this sult, declaring that they do it, 


or the benefit of the estate ot the bankrupt, but be- 
‘suid deed being wholly voluntary, is under the 


f Alubama, (not the Bankrupt Act) absolut ly void, as 


ai 


the debts herein above mentioned, and as against 


orators, Who, as such assignees, represent said debts 


nd so, the estate in bankruptcy is not to be distribu- 
it the end of two years, but, within two days of that 
it must be launched into expensive litigation to re- 
tor SOTDe of the creditors, debts that they had not 
apted to recover, that the assignees may sell the land, 
“the proceeds there of he administercd bi them asa part of 
f John SN. Ke pnedy in bankruptey 
1e purposes of the assignees, thus diselosed., are purely 
h and mereenary thev have no relation to duty, or 
fit of the estate; they can only result in delay 


. ; H ™ : - , — 
unnecessary expense in the settlement of the estate; 


ight to insist that a court 


uity, which * nothing can call forth into activity but 


ae Se ” we 
able diligence,’ will not 


his rapacious ettort LO seize and sel] lands that she 


4 


good faith for so many years, In this summary 


¢ 


itis a sudden and ruthless tearing up of the 


ia . i : rye l.;} aa = 
of all het Plans in lire, while, fot he assignees, 


1} - Y 4 
bowances To their at- 
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der to increase their own Tees [fol udminister- 
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estate, through an abuse of the powers 


etion given them bv law. 
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12. The case of Foote and wife vs. Cobb, 18th Ala 
Rep., 585, states the attitude of the Supreme Court of the 
State on the question of operation of the Statute of Frauds 
upon a voluntary conveyance of property by one indebted 
at the time of the conveyance. 

The opinion admits that the court stands almost alone 
among the American States in their decision. 

That decision declares the law of Alabama,and has not 
been overruled; but the conveyance is void only as to the 
person defrauded. (See Code of 1882, Sec. 1554.) 

Accepting it as such, is the Sapreme Court of the United 
States bound to accept that ruling as con | 


question, when it is raised under a statute of the United 
States which annuls fraudulent conveyances of property 


by a bankrupt, and, by operation of law, conveys sucl 
property to assignees? Congress had no such purpose in 
enacting the Bankrupt Act of 1867, as to reenact the 
ute of frauds, with the Alabama interpretation of them. 
Nor did Congress intend, “by operation of law,” to convey 
to assignees any property which the bankrupt had COon- 
veyed by deed, in good faith, and without any fraudulent 
intent, or purpose. 

[f this act had any reference to the statutes of fraud 
the several states, the duty of making a uniform law 


bankruptcy, and a just law, would lead to the conelusior 


‘ . 46 ; hy i> Lap _ 
that Congress intended to affirm the validity of such con- 


vVeyanbces as ale denounced by the Alabama deelsions 
when the disproportion 18 SO great between the debtors 
property and his indebtedness, as to preclude the idea 
fraud. or the idea that the law intended to create the 
conclusive statutory presumption of fraud, 

the transaction, Much more forcible is the reason 
such a construction, when, as 1n this case, the evidedece 
direct and convincing that there was no fraud intended 
and the donation, if it be such, had reference to th 
making provision for a daughter, then recently married, 


bv wealthy and prosperous parents. 
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13. The case ot Foote and Wife vs. Cobb, 18 Ala. Rep. 
is pregnant with suggestirns of the court in the direction 
of sustaining such conveyances, as against existing credi- 
tors, where the conveyance is supported by any actual 
consideration, or moral obligation. There is an actual 


mone 


y consideration in this case, though it is greatly dis- 
proportioned to the value of the property. But, another 
consideration is recited in the deed which presents mutu- 
ality of obligation between the parties to the conveyance, 
in the bestowment and acceptance of this land as an ad- 
vancement to the child from the estate of her parents. 

The moral obligation of an ante-nuptial agreement is 
not stronger than the duty of a parent to provide for his 
child out of his estate; and such ante-nuptial agreements 
are uniformly decided to be a good consideration tor a 
just post-nuptial conveyance to the wite. 

An advancement must be counted as so much of the 
estate of the parent when it comes to be distributed to his 
children, and must be reckoned at its value at the time it 
is made, althongh, from any cause, it may have greatly 
shrunk in value when the distribution is made. 

The acceptance of an advancement with an agree- 
ment that it is such and is to be so held and accounted 
for, and is not a free gift, is quite a different thing from 
accepting a merely voluntary conveyance without any 
after consequences. The agreement that it isan advance- 
ment would beso far an agreement apon a food considera- 
tion, that the ehild, SO advaneed. could compel the estate 
of his father to perform the covenants of Warrantry in 
the deed and free the property from incumbrance, if he 
was held, as he would be, to accept the land as so much 
of his share of his father’s estate. 

A deed with such mutual covenants and agreements, 
followed by the delivery of the possession of the land, is 
not entitled to be classed among conveyances that are 


i ee, vas 
purely Voluntary 
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14. As a bill in equity to set aside a deed for fraud, this 
suit cannot be maintained, tor the deed is admitted to be 
valid as to Mrs. Kennedy, and as to Kennedy’s creditors, 
who became such after it was executed. Asa muniment of 
title, and as to the covenants it contains, it is also a valid 
instrument in the handsof Mrs. Warren. 

Besides, no fraudulent conveyance is in the way of an 
assignee in bankruptcy, who takes the title to property, so 
conveyed, in spite of the deed, “ by operation of law.” 
The law by its own operation annuls and sets aside such a 
deed, and it needs no help from & court of equity for 
that purpose. 

As a bill in equity to recover, land adversely held by 
Mrs. Warren, this suit is simply an action of ejectment in 
a court of chancery. 

As a bill in equity to sell the land sued for, or to distri- 
bute the proceeds of the sale, it has no place in the equity 
powers of the District Court of the United States, in bank- 
ruptcy, as the statutory powers of that court are quite suf- 
ficient for these purposes, without any necessity for resort- 
ing to its powers as a court of equity. 

All this could be done by the bankrupt court on _ peti- 
tion, or motion by the assignee, if the law operated pro- 
prio vigore to vest the title of the land in the asslg@nees. 

[f such is not the etfect of the Bankrupt Act, but the 
assignees must sue to recover the land, Mrs. Warren has 
done nothing to cloud the title in accepting a “void” con- 


? 


veyance, and she is entitled to have a jury trial as to he 
title, and as to any dumages by way of rents, that have 
been, or may be claimed of her, by the assignees 1n bank- 
ruptcy, ot the grantor in the deed, 


JOHN T MORGAN. 
Aff move ij for thre A pp fants 


- 
— Ged . 
, 78, OH DLO. So 0,09 
Mutou ch ppbv tiene. Mie. 


.- 
* St erat eed ea be 


eT ne ene oe fea RRS ons Nan al ea etl iui» Wir Grad: daa We 


be 


ch eh wei tise Penal obi Raat we ind Be Se ‘ sac R 5 : Rdingie se : — a : al 2 Fa ‘ “ whe EID gm sig lied aoe wed wh —aeaeckonatece boo ge ess MRA eR I At eas ean 


Supreme Courtof the Chuited States. 


OCTOBER TERM 1886 


-Pe 


: ' ~~ " TT? , ? i, 
KDWARD WARREN and VERNON K. WARRED 
his Wite, and Jown S. KENNEDY and 
Mary E. Kennepy, his Wife, Appellants, / 
‘N Z 
T;° ¥ 
RANK S. Moopy and RicuHarp C. McLESTE! 
1) } } } 
Assignees in bankruptcy otf BAUGH 
4 , ] J Pq + 7 
KENNEDY & Co. and JoHN S. KEN } 


> hoe 


Appellee’s Brief in Support of Motion to Dismiss. 


= & 


Statement. 


by the District Court was rendered July 9, 1880 


tinal decree by the Circuit Court was rendered Decembe: 
re ry] | t 
l | s] The sale LOOK piace j 
" . 2% , oF 4 ; > ‘ % cr ‘ i, | v< Z ry 4’ a) : 7s *<? 
orde} or tne court connrming the saie was made | eporuary 
: LS85 Th nrdear allaw? , $+) annoaal ¢ +} »_ antinrt cwa 
ov, } :). ii OTUEGI ALLOW Ing Loe aipeal LO LOIS ¢ (otit t Was 
& @ 
t ’ | é> | ‘> 
made November 22. 1883. 
¥ : , 
Points. 
yy 7 ‘ t - L : + — , . - ‘ , er ryyy 
ne appeal was not to operate as a supercedeas, ine 
* & 


4 


purchase was made by a stranger to the decree, and it 1s 
well settled that when a stranger to a judgment or decree 
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SUPREME COURT OF THE UNTTED STATES, 


OCTOBER TERM, 1886. 


No. 38/7 


CHAUNCEY P. WILLIAMS, 


THE BOARD OF SUPERVISORS 


SUPREME COURT OF THE UNITED STATES. 
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his mortgage good. Whitehead then stated in sub- 
stance ‘that if you buy the Ellithorp lots of me, your 
title will be perfect and there will be no trouble with 
vour mortgage."" Page 2&8 | 

When the letter of March 16, 1878, was written by 
the plaintiff he understood the price was $25 an 
acre and that it contained 168 acres as stated in 
Whitehead’s letter of March 8 but it turned out 
that there were but 148 acres and Whitehead exact- 
ed S30 an acre and ten per cent. interest, so that the 
contract was not made ay those letters. 

Whitehead as a witness did not deny the plaintiff's 
testimony, and the very letter enclosing the first pay- 
ment says itis *‘As the first payment on my pur-. 
chase of vour interest in Sec. 29." 

The defendant accepted the payment under that 
condition, and vet the Court says at page 132, ‘*we 
tind the preponderance of the evidence In this respect 
is against the plaintiff. - 

This at least shows a very careless examination of 
the evidence, and the opinion does not allude to the 
Important fact that the State had under the Harvey 
settlement recieved lands to indemnify them for the 
lands In question. 

“And if the language or acts would authorize a 
reasonable person to infer that certain intentions ex- 
isted, the law will presume their existence and the 
party will be bound thereby.” 

Code of Iowa, Sec. 3, 652. 
any v. Anderson, 55 Iowa, 405. 

Soon after Whitehead had obtained the plaintiff's 
money for his interest in See. 29, he applied to the 
Land Ofhece to secure the balance of the .section. 


‘ - : ' ~>” rt . 
See letter of Com., 25 .June, 1878. Page 42. 
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2 | llv satisfied and settled, were not the rights 
ler it destroved bv virtue of the limitation act of Georgia 


yy} 3 = ’ _ ae an ss a 
he mortgage under whicd Defendants claim was 1b eYISt- 
nd on record at time of the execution of the mortgage to 


, printed, pp. 11, 39 and 46. 
See Record, printed, p. 1 (Complainant’s bill). 


he Complainant, therefore, had notice of! the existence of 
' 4 } } - : _ rene 
nis mortgage and knew THAt HIS Was only 4 second mortgage, 


A mortgage is not only a lien upon the property mortgaged, 
but “is notice from the time of record to all the world.” 

Code of GC orgia, S 1954. 

Code ot Georgia, S 1956. 
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ode of Georegla, ~ L960 
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Lne Complainant recognizes the older mortgage and sets it 
I a oka 

} ; } | 1] 

Lh in his bil 


? 
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: . } + 7 *) 
See printed Record. pp. 2 and 8. 
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it alleges (see Printed Record, p. 3.) that in the month of 
une, 1870, ‘‘the said P. M. Nightingale had fully adjusted, paid 
‘otf and settled the indebtedness thereon to the estate of 
i. Molyneus by selling, releasing and transferring to the 
‘widow of said Molyneux, Mrs. Eliza H. Molyneux, who was 
solel authorize i to receive the proceeds of said debt due on 
‘said mortgage, a tract of land known as Dungeness, for the 
‘expressed consideration of $25,000 in full satisfaction, pay- 
‘ment, settlement and cancellation of said mortgage on Cam- 

land, originally made to Charles Spalding by P. M. 


Nightingale, all of which he alleges will appear by reference 


to four Exhibits annexed to his bill marked C, D, E and F.” 
See Printed Reeord, p. i . 


rt’ ~ : } } ] : ’ ; ? ; ' 17 ; 

‘his is the whole of Complainant’s case in both allegation 
and proof on this question. Except the testimony of A. R. 
Lawton and W.S. Basinger on pp. 74 et seq. and 84 et seq. 


} 


Printed Reeord. 


Exhibit “C” isa plain deed from P. M. Nightingale to Eliza 
H. Molyneux, conveying Dungeness to her for $25,000. 

There is nothing in this showing, or té nding to show, that 
this conveyance was in Satisfaction of the mortgage on Camber’s 


Island. 5: 


See p. 14, Printed Record 
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} ‘ 9 | 7 ; hi : 
At the time of this conveyance there was due on this mort- 
, , . a7 77 
mace over one hundred thousand dollars. By arrangement 


Dungens SS Was taken in part par ment to the amount of $5 
ind a | further deduction made for slaves. which togethe r left a 
alance due, after these deductions, of $5] P50. 
See testimony of A. R. Lawton, Printed Record, 
T). RH. . 
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Exhibit D. Is a letter from P.M. Nightingale to { ‘omp! inant, 
dated 17th June, L870, stating that Mrs. Molyneux would be 
willing to take Dungeness in full satisfaction of the mortgage, 
provided he could arrange satisfactorily with his other credit- 
ors. 

Sanger, it seems, would not or did not, “arrange,” and so 
there was nothing by way of consideration or by way of induce- 
ment acted upon by Sanger to make any such proposition 
binding upon her or to give Sanger any claim upon her. 

see Pp. 15. Printed Record. 


ee hie ea 
If this is submitted as a contract with Sanger, it falls. 

Ist. Because Sanger was no party to it. 

2d. _ Because its terms were not complied with by Sanger. 


lid not arrabge. 
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no consideration pasSslbg from him. 
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t} t were wanting 
2409, 2740 


from Nightingale with nothing in it 
rreement for the release of the Spal- 
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tr. ise r ot ime kind showing that Sanger 
tcacre { }>I sal of settlement 
See p. 17 Printed Record 
letters pro not tO Ss! va settlement or cancella 
thi mortyga But if they did, it 1s a sufhcient rey} ly 
re is nothing in them to show that Mrs. Molvneux. 
fendants, or any one claiming under the Spalding 
. Were In privity th Nightingale, and therefore they 
t by eVICcLene worn St them 
sing upon this case Judge MeCoy says: 
e trial various letters of P. M. Nightingale, the mort- 
vere ottered in ord to show by bis statement that 
mortgage was settled, but the Court rejected the let- 
n mpetent to show as against the Defendant such 
ni They re only the unsworn statements of one 
ed to make them, and are not evidence at all against 
iit L ria i] st any one } urchasing at the foreclos- 
unless the was evidence, which there is not, of a 
icy tween Defendants and P. M. Nightingale to 
1 this mortgage after it was settled.’ 
“ Te 3s Nicht Lie 1 Woods 483 (485 
led that t] Defendants rave no consideration 
rest in ti } forgo 
e no difference whether the equitable or real inter- 
yortgage passed to them upon a valid consideration 
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Supreme Court of the United State: 


Oelobhe a 


Lizzik TurrLtk. Administratrix. &ce.. 
Plaintiff An Ayrro7 : 

DS. 
THE DeEtTRO!Ir, GRAND HAVEN & 
MILWAUKEE RAILWAY COMPANY. 


Defendant in Error. 


Brief For Defendant. 


IN FRROR TO THE CIRCUIT COURT OF THE UNITED STATES 


FOR THE EASTERN DISTRICT OF MICHIGAN 
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UNITED STATES VS. AUFFMORDT ET AL. 


The President of the United States to the judges of the circuit 
the United States for the southern district of New York, @reeting 


Because in the records and proceedings and also tn the rendition 
judgement of a plea which ts in the said circuit court before vou, bets 
the United States of America, plaintiff, and Clement A. Auttimordt. 
IF. Degener, Wilham Degener, and Adolph Wilham Von Keesler, defe 
ants, a maniiest CrroOr hath happened tO the rea damage ()] the Sind 
United States of America, plaintiff, as by ‘ts. complai 
being willing that the error, if any hath been, shou 
and full and speedy justice done to the party aforesaid in this beha 
command vou, if judgment be therein given, that under your seal, 
tinetly ana openly, vou send the record and proceedings aroresal 
all things concerning the same, to the Supreme Court of the United 
together with this writ, so that vou may have the same at Washington 
the second Monday oft ¢ ) ‘tober, eiohteen hundred and elohtv-four. 
suid Supreme Court toe be then and there held, that the record and 
ceedings aforesaid being inspected, the said Supreme Court may caus 
ther ice be done thereon to correct that error whet ot rieht and alec 
to the laws and customs of the United States should be done. 

Witness the honorable Morrison R. Waite, Chief Justice of th 
Supreme Court, the twenty-fourth day ot May, ID} t Lie year tT OUl 
one thousand eight hundred and eighty-four 


[SEAL | TIMOTHY GRIFFITH, - 
The forevoing writ is hereby allowed. 


ADDISON BRO 


2 UNITED STATES OF AMERI 
Nouthery District ot Ne »9 ae J. 

[, Timothy Griffith, clerk of the cireuit court of the United Stat 
America for the southern district ot New ¥ rk. In the seeond ) 
virtue of the forevoine writ of error, and in obedience theret 
certify that the following pages, numbered from three to cig! 
elusive, contain a true and complete transcript of the records and p 
ings had in said court in the easeoft the United States of America, pl 
in error, neust Clement A. Aattmnordt, John bk. Devener, Wi 
gener, and Adolph William Von Wessler, defendants | 
remain of record and on tile in said othee. 

ln testimony whereot | have caused the seal of the - 
hereunto atlixed. at the citv of New York. in the sout! 
York, in the second cireuit, this ninth day of July, in the \ ft 
one thousand eight hundred and eighty-four, and of the Ind 
the United States the one hundred and ninth. 
[SEAL. | ~IMOTHY GRIEFEITH. 


r : 


plaintifl in error, against Clement A. Auffmordt et al., defendant in 
al . : 4 o + . } . : } } , . . 
Writ of error. Service of a copy of the within is hereby admitte 


(Indorsed :) Ll. s. Supreme Court. hie lL  nited Stutes of \ 
H 


),) —7 


AUFFMORDT ET AL, 


‘4 


UNITED STATES VS. 


this May 24, 1884. Tremain & Tyler, attv’s for deft’s. U.S. circuit 
ourt. Kiled Mav 26, 1884. Timothy Griffith, clerk. 


On cover:) Cireuit court of the United States, southern district 

of New York. The United States of America, plaintiff in error, 

. ‘Tement A. Auttmordt, John EF. Degener, William Degener, and 

Adolph William Von Kessler, defendants in error. Error book. Elihu 

Root, United States attorney ; Tremain & Tyler, attorneys for defendants. 
U.S. crreuit court. Filed Ap’l 7th, 1884.) Timothy Grifhth, clerk. 


| NITED STATES OF AMERICS. 
> ithe J di District O7 N, ‘f° } ork. se f 


Tue Unirep SraATeES OF AMERICA 
against 
CLEMENT A. AUFFMORDT, JOHN It. DEGENER, 
William Degerer, & Adolph Wilham Von 


Vessler | 


[, San Hf. Lyman, clerk of the district court of the United States of 
: | southern distriet. of New York, do hereby certify that 
rs annexed to this certificate are true copies of their respective 
nals o1 ile ind remaining of record in my office. 

in 1 <timony whereot have eaus i the seal of the said court to be 
hereunto affixed, at the city of New York, in the southern district ot 
New York. tis seventh day of April, in the year of our Lord one thou- 
id of thre [Independence of the 
said | nited States the one hundred and erehth. 

SAM’L H. LYMAN, 
Clerk. 


nd eight hundred and eighty-four, a 


MLIHU ROOT, 
Athy for thie lCnited States, PVH & A pp lant. 
TREMAIN & TYLER, 
Attys for Defts & Appellees, 


0 lL NITED STATES OF AMERICA, ss? 


The President of the Umited-States to the judge of the district court of 
the United States for the southern district of New York, grecting : 


Because in the records and proceedings and also in the rendition of the 
judgement of a plea which ts in the said district court before vou, between 
the United States of America. plaintiff, and Clement A. Auffmordt, John EF. 
Degener, William Devener, and Adolph William Von Kessler, defendants, a 
h happened to the great damage of the said plaintiff, as 


OY its Complaint appears, we bering willing that the error, if anv hath been, 


: ; 
TeEaE t gappyar hye 
manifest error hat 


houla be duly corrected, and full and speedy justice done to the party 


] . ? 
lid In Ti 


is behalf, do command vou, if judgment be therein given, 


toatl inder your seal, distinctly and openly, vou send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the circuit court 
of the United States for the southern district otf New York in the second 
circuit, together with this writ, so that you may have the same at New 


UNITED STATES VS. AUFFMORDT ET AL. : ky 
York on the first Monday of April, eighteen hundred and eighty-four, in 
the said elreult court, to be then and there held, that the record and pro- 
ceedings aforesaid being inspected, the said cireult eourt May CAUSE furthe 
to be done thereon to correct that Crror, what ot right and according tothe 
laws and customs of the United States should be done. 
Witness the honorable Morrison R. Waite, Chief Justice of the 
6 said Supreme Court, the twentieth day of March, in the year of 
our Lord one thousand eight hundred and eighty-four. 

. @1 | TIMOTHY GRIEFEITTH, 
a f 

The foregoing writ is hereby allowed. 


ADDISON BROWN, 


(Endorsement 7 LU. ». Supreme ¢ Our’. The lL nited States of America, 


plaintiff in error, against Clement A. Auftmordt et als., defendants in error. 


ee : : . a ee ‘ : ; ; 
\\ rit of error. Diw <ervice of a CODV OT the Within Is hereby admitted 
fy . . 


March 20. 1884. Tremaine «& Tyler, att'v’s for det’ts. - 


United States district court for the southern district of New Yor! 
CHE UNITED STATES OF AMERICA: JQ | D2e4 
against R one is 


JoHN FF. DrGeENER, WILLIAM DEGENER, sat 
Adolph William Von Kessler, Clement <A. agit 


x? } PO 
Auttmordt. 
To the above named detendants : 
: $ F . : . . . ] _ | i 
<7 \ OU are hereby =UMaened TO ansWwel 
. . 
tO servea COpy Of vour answer on the | niteda st ~ . 
Lrict within cwenty daves iter the =e PV LC tf this Stlmmons, eXclusive 
: , sy | 
the day of service: and in caseof vour failure LO appear OF ANSWePr, JUCGY 
a | } . 1 yi { P s } 7 } ; 
ment will be taken agaist vou by default tor the relet demand 


complaint. 
Witness the honorabl: Addison Brown, pudere Co] 
7 court of the United States for the southern district of New York. 
ct the city ot New York. this BOth dav of Septenib > Gi 
one thousand ereht hundred and erehty 
fh. S| SAMUEL H. LYMAN, ¢ 
| | STEWART L. WOODRFORD. 


/ Sheort, 


oe 


CWO, 


| 
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(thee and post-office address, U.S. court and port othee building, Broad- 
| ee » ; | a : 
% wav and Park Row, New York. 
& : : 
| Endorsement :) United States distriet court, southern district of N 
<m.' 


York. The United States of America vs. John IF. Deoener, William 
I evrener, Adolph William Von ne ssler. (‘lemme HiT \ : Autimordt. suim- 
mone. Stewart LL. W oodtord, United States attorney. To the defendan 
within named, Take notiee that Upon default judgment Wt! be take ie 


: , , ie i ARP ' 
the Stn ol dollars, 1p Money, With mterest Trom thre qdayv of 


IS . besides costs. Stewart L. Woodford. United States at- 
‘tiled Jan’yv 8. 1885. Due serviee of this summons Is hereby 


} -| 


- - torney. 
no ; pea ; , ‘ gage" 
tor the WITHIN defendants. remain ray ivier. att vs tor ade 


admitted 


Oct. 3. 1SS&2. 
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VITED STATES VS. AUFFMORDT ET AL. 
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States district court. southern district of New York. 


_* ,,= . , 1 
mous at our office. number 167 Broadwav. New York 


ted States of America, by Stewart La Woodford, its at- . 
the southern district of New York, complains of: t 


Notiee of appearance. 


ase take notice that the defendants John I, Degener, 
h W. Von Kessler, and Clement A. Auff- 


action, and that we are re trned as attorneys for them 


aint. and all papers in this 


TREMAINE & TYLER, 
Afforine US tor Deze nolajts. 


thee address. N 0. lO 7 Broadway. N. '# (ity. N\. *. 
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WOODFORD, 


f ) ? | Jo] ee ee! ye, {sf 
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L. S. district court. United States of America ag’st 


Notice of appearance ol defendants. fremaine «& 
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date of entry,” in the schedule hereto annexed, 

made a part of this complaint. at the citv of New 
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Mi Pe me oe? 
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UNITED STATES VS. Al 
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10 UNITED STATES VS. AUFFMORDT ET AL. 

(Endorsement:) United States district court, southern: district of New 
York. The United States of America vs. Clement A. Autftmordt, John 
EF. Degener, William Degener, Adolph William von Kessler. Com- 
plaint. Stewart L. Woodford, U.S. attorney. Service of a copy of the 
vithin complaint is hereby admitted this day. January 8, 1883. ‘Tre- 
main & Tvl. r, att’vs for def’ts. | 


hae, | — j en, ¢ at ryt ’ 1*f f+ a nth ‘y") iF trict t ‘\ ANY Y rk 
] i nitedd SStates adistriet court, Tor the southern district of New Ork.,. 
re an se : : . ; [ . : 
CHE UNITED STATES OF MERI 


US. 
CLEMENT A. AUFFEMORDT, JouN EF. DEGE- Answer. 
iam Degener, Adolph William V 


Phe above-named detendants, by Tremain & Tvler, their attorneys, an- 
swer the compiaint in this aetion as follows: 

I, — Os ot ae aid : lenaené alla threat tha | feo) I. } rar > 

xcept In so Tar as said Complaint aiteges that: the adetendants were Co- 

f i : . - : i . ; . ; s 
partners ene@aves in the business of merchants and — ers Of foreign 
, , = {" ’ y } } F 
merehandise rmto port OT New ork, and CXCCP! 1 » far as said COM- 
_ 1] Bi aide ntre 4 ? “1 by law. ; 
plaint alleges that “ead detendants made entry as Meter ver by law, and 
“ - , | } ’ . ? : ' =? . . . . . ’ 
paid Vili duties upon each and every of their MN poOrcatlons TCO suid port 


. , :, ° ° ° 7 : 
quring the time Pi ntioned 11) said COMP atLnt——ITn respect CO all ol whie ‘h 


lmMportath ds ind entries, detendants aver that they paid al] the duty law- 


a 1 , , a 1) «] Ba } ee 
PUL V Call a reon, and complied with all the requirements of law 1h respect 
; : ; : , , ! ! arom 
TO sala Tporctatlions % The entries, Thess defendants deny “ach and ePYVery alle- 


LLIO) in said ¢ mp] aint eontamed., 

Wh PeTore cet te) ndants demand Crheut th comp aunt in this action be dis- 
TREM. “a & TYLER 

)) ti; nolan s AHforneys. Broadway, NX. Z 


Kndorsemen :) U.S. distriet court. The United States of America vs° 
Clement A. Auffmordt, John F. Degener, William Degener, Adolph 
William Von Kessler. Answer. ‘Premain & Tyler, det’ts’ att’vs, 167 

sy Vay, N.  # To Stewart B \\ oodtord., C5q., $a s. att’y. Sir 

You will please take notice that the within Is a COPV of the an- 
defendants to the complaint to this actice-naal that the 

lav duly filed in the office 

a Yrs, WC., Tremain NX 

Pyle r, det'ts’ att Vs, lO Bway. To stewart Ly. \\ “ood ord. CS(., lJ. s. 


PQ). buildin: 


; 
— 


: ' . } ° . = 
eh the Within Is a COpPpV Was Ciils 
. . ’ + ye de 
of the court. Dated Jan. 8, 18s: 


: \ 
| } a ee Pte {) | \ \ | I | i ,' ‘ 


e i-iease tot ike notice Cheat [Lp an “|| the papers and proceedings had 
. . ‘ “> 7 . ; ' . i. 

1, and also upon the athdavit of John IF. Degener, verified 

IS84, a copy whercot is herewith served, the defendants will 


. 
=a 
i 


Ss 


UNITED STATES VS. AUFFMORD1 


ET A! 
er , 

move at the term of this COuUrT, TO DE held at the court rooms 

(itv. on the 22d day of January. IS84. at 10 a.m... or ns soon 

as counse! Cat) be heard. for il) order compelling the ne ntitt t “ 

of particulars in conformity with the defendants’ demand, dated 

LO, 1883, heretofore served Upon the district attorm nd pa 

a that the sail bil] of particulars shall COntaln a stat Chil ‘* hy 
foreign cost of each ot the ImMportations refer} “ foo Tt Oh ( 

stating whethe r =1d cost be thr COst OF manttlacture ind 1] 

thereof, (1 w lie ther =e (‘Os Ly t fae CO=tT OF pllrehas oi stridh mere 

And ilso t he alleoed fen ih market valu it thie primera 
the country whenee the goods, wares, and merchandis nentione 
| complaint Were exported, and Whit places ere the place 

1%) principal markets of said country, as claimed by the pl 

also the entered and invoice value of each of their import 
spectively, as claimed by the plamtifl to have been pire ited by th 
ants at the New York custom-house, and the dutiable val ) 
appraised by the Customs ofticers. 

And ISG the amount of duty O° Cae lh) and every I Lhyy 
mentioned in the said complaint claimed CO have been vithh lat it 
Government and to be due and unpaid by the defendants on said in 
tions and each thereot: tocvet le " with a statement of the parti iF rs 
Ing to which ssid duty =() clan ed. ‘is aforesaid. ce ery Y lt} 
and knowinely withheld. is or 1) i- heen estimated 

And also the allewed time or times whe ll, ana plea - he} - 
tioned in the complaint, defendants gave instructions | port 
respect CO the alleged dutiable value of said pol lon 1 
and if in writings, the dates thereof respectively, and by who 

Lnd also such other nd further particulars = ill \ 
may, on deliberation, be found to be just and proper 1 ep ses 
which the defendants may be entitled, arising out of vat 
sac complaint, 

And that on service of =2d bill of pret enlars. or on 2 re tao s 
same, the dof ndants <1) it] whe thre ts rg rhits , 
Service or tailure., 

And also that defendants shall have su 
relief as mav be just and proper in the premis 

Dated N. Y.. Jan. 16th. ISS 

Yo i] A 
PREMAIN | lod 
20) lL nited States district court, southern Y 
UNITED STATES OF AMERICA 
CLEMENT A. AUFFRMORDT, JOUN | GED 
ind other 
SOUTHERN DIstTrRiIc Fr NEW Yor 
J. F. Degener, one of the defendants 
poses and iv 
This action is brought tor the alleged | 


